
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 
 CASE NO: PFA/WE/179/98/SM 
 
 
In the complaint between: 
 
J J LONGO                                                                                   Complainant 
 
and 
 
CAPE JOINT PENSION FUND                                                  Respondent 
 
 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 
  
 
 
1. This is a complaint concerning a rule amendment granting members an option, under certain circumstances, to 

retire with a gratuity instead of an annuity; the complainant objects to the fact that the amendment was made 

without consulting existing pensioners or granting them any option to benefit under the amendment.  The 

complaint was lodged on 22 July 1998 with the Pension Funds Adjudicator in terms of section 30A (3) of the 

Pension Funds Act of 1956. 

 

2. The complainant is J J Longo, who has been a pensioner member of the respondent since his retirement at age 

57 on 31 January 1994.   

 

3. The respondent is the Cape Joint Pension Fund, a defined benefit  fund registered under the Pension Funds Act 

of 1956 (Athe Act@).  

 

4. The complaint relates to the interpretation and application of the fund=s rules.  In framing his complaint the 

complainant has alleged that a dispute of law has arisen in relation to the fund between the fund and himself, the 

dispute of law being whether the rule in question is invalid on the grounds of unconstitutionality or 

unreasonableness. 

 

5. No hearing was held in this matter and in determining the complaint I have relied on the 

documentary evidence and submissions and on the investigation of the complaint by 
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my senior investigator, Sue Myrdal. 

 
6. Having completed my investigation I have determined the complaint as follows.  These are my reasons. 

 

The complaint and response 

 

7. The complainant originally stated in his complaint that his Aattention had been drawn@ to a rule amendment that 

allowed members who retired after 1 January 1996 to receive the payment of their full lump sum benefit rather 

than an annuity.  He did not furnish a copy of the amendment or cite the number of the rule allegedly amended 

or the date of such amendment, but registered his objection to the fact that this option was not extended to 

pensioners, and that pensioners had not been represented in the rule amendment process.  He regarded this as 

unconstitutional and undemocratic.  The initial reply from the general manager of the fund also made no 

reference to the specific rule, merely defending the amendment procedure. 

 

8. In the fund=s formal response the fund=s attorney, Mr Des Rabé, appears to have  assumed that the complainant 

was addressing his complaint to the 1996 rule amendment to rule 19, which provided for an option to transfer to 

the defined contribution Cape Joint Retirement Fund.  He made out a case that this rule did not discriminate 

unfairly against pensioners, and also addressed the general issue of  the lack of Apensioner specific 

representation@ on the management board, arguing that the statutory requirements for management boards do 

not require that there be a board member specifically for pensioner members, but that board members have a 

fiduciary duty to act in the best interest of all members. 

 

9. The complainant in reply stated that he had not been complaining of his ineligibility for the defined contribution 

fund; any references he had made to this fund were by way of comparison, to show how much better off he 

could be if he were to be paid a lump sum gratuity rather than a pension, and to draw attention to the democratic 

way in which in-service members were afforded an option to transfer to the defined contribution fund, in 

contradistinction to the manner in which, in his view, the pensioners were handled in relation to the amendment 

he complained of. 

 

10. He stated that the subject of his complaint was an Aamendment of 1/1/96" that allowed members with 40 years 

service to obtain a 100% lump sum gratuity rather than an annuity.  It appears that he knew he would not have 

qualified for this (he worked only for just over 31 years) but questioned the fairness of the amendment in the 

context of the lack of pensioner representation on the board of trustees and reiterated his demand for payment of 

a lump sum less the pension amounts already paid to him, citing my determination in Meyer  v Iscor Pension 

Fund (PFA/GA/98) as authority for making the benefits of a later amendment retrospective to persons who 
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would otherwise be discriminated against.  

 

11. Mr Rabé then clarified that the A 1/1/96 40 years service@ rule referred to by the complainant referred in fact to 

an amendment, decided on at a management board  meeting on 15 August 1994 and effective from 1 

September 1994,  which introduced rule 26(3), reading as follows: 

 

AA member who retires at his optional retiring age in terms of sub-rule (1) may elect to 

receive, instead of the annuity at the rate of 1/47, a gratuity calculated from tables supplied by 

the actuary.  This gratuity will be payable in lieu of any future payments of annuity to himself 

or his eligible widow or eligible children and he shall have no further claim on the fund.@ 

 
12. My investigator has ascertained from the fund that the gratuity in this situation would be equivalent to the 

actuarial reserve, in other words a full cash commutation. (Mr Rabé has also indicated that lumpsum benefits 

from local authority funds accruing prior to 1 March 1999 are free of taxation.) 

 

13. >Optional retiring age= is defined in the rules as follows: 

 

AThe age at which the member attains the earlier of- 

(a) the pension age [defined elsewhere as 65]; or 

(b) the later of the age- 

(i) on which the member completes 35 years of continuous service or will complete 

such period of service if he remains in the service of a local authority; and 

(ii) 55 years.  
 
14. Mr Rabé pointed out that the service provision was thus 35 years and not 40 years as the complainant had 

stated.  The complainant subsequently confirmed that it was this rule he objected to, and which he says he 

became aware of when a colleague happened to  inform him of it verbally in April 1996, supposedly getting the 

details wrong. 

 

15. Mr Rabé argued that the complainant had no right to the advantages of this rule amendment, which was decided 

and implemented after the complainant=s retirement (on 31 January 1994) and after his rights in terms of the 

fund=s rules had already vested. 

 

Analysis 
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16. Since it has now emerged that the act or omission to which the complaint relates occurred on or about 15 

August 1994 or 1 September 1994 I am obliged to give consideration to whether the complainant has complied 

with the time limits for lodging of a complaint.  Section 30I of the Act governs this issue; it reads as follows: 

 (1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more  than three years before the date on which the complaint is 

received by him or her in writing. 

(2) If the complainant was unaware of the occurrence of the act or omission contemplated in 

subsection (1), the period of three years shall commence on the date on which the 

complainant became aware or ought reasonably to have become aware of such occurrence, 

whichever occurs first. 

(3) The Adjudicator may on good cause shown or of his or her own motion - 

(a)  either before or after expiry of any period prescribed by this Chapter, extend such 

period; 

(b) condone non-compliance with any time limit prescribed by this Chapter. 
 
17. As stated I received this complaint in writing on 22 July 1998, approximately four years after the  act or 

omission complained of.   

 

18. The complainant has dated his actually becoming aware of the amendment as some time in April 1996.  I am 

obliged in terms of section 30I(2) to ask whether he should not reasonably have been aware of it sooner, the 

date fixing the running of prescription being Awhichever occurs first@, actual or imputed knowledge.   

 

19. It appears clear to me that the complainant could not reasonably have been aware of the amendment before it 

was accidentally brought to his attention.  He was no longer an active member of the fund.  Mr Rabé has 

indicated in response to a question from my investigator that the fund did not inform members individually 

regarding rule amendments, but distributed copies of resolutions agreed to at general meetings to all delegates 

and local town councillors, on the basis that they would ensure that fund members employed at the various local 

authorities would be advised accordingly.  Since the amendment prima facie had no relevance to the 

complainant as a pensioner who had retired some seven months earlier, it is not surprising that no-one saw fit to 

inform him of it. 

 

20. The period of three years in terms of section 30I shall therefore commence in April 1996, and the date of 

lodging of the complaint, 22 July 1998, falls within the three year period.  Accordingly I have jurisdiction to 

determine the complaint. 

 

21. In my view however the complaint fails for the following reasons: 



 
 

Page 5 

 

21.1 The complainant=s rights in terms of the pension fund to which he belonged vested when he retired on 

31 January 1994, some seven months before the rule amendment.  His defined benefits were properly 

calculated in terms of rule 26(1); he received a gratuity (the one third commutation) and continues to 

receive a monthly pension.  The complainant accepted these benefits, which were in terms of the rules 

of the fund, and did not at the time raise any complaint as to the alleged unfairness thereof. 

 

21.2 It appears that the objective of the rule amendment is to recognise exceptionally long service 

contributed by certain members by offering them a choice between an annuity and a full cash 

commutation. This generally would be a legitimate objective and there is a rational connection 

between it and  the means selected (qualifying age and service provisions; an option) to achieve it.   

   

21.3 The option offered by the rule amendment was only open to members who had attained both 55 years 

of age and 35 years of service.  The complainant, with 31 years service, would thus not have qualified 

even if the rule amendment were made retrospective to before he retired.     

 

21.4 Mr Rabé correctly points out that there are no statutory requirements for the appointment of a board 

member specifically for pensioner members, although it seems a good idea in the interests of 

transparency to provide for this (and Mr Rabé has indicated that with effect from 1 January 1999 the 

fund has done so).  In any event, I do not accept the complainant=s argument that if there had been 

pensioner representatives on the board the rules would probably have been amended to allow all 

pensioners the option of a full cash commutation, not just those  over 55 who had 35 years of service.  

 The fund is a pension fund and not a provident fund.  In terms of the Income Tax Act, a pension fund 

by definition is one established for the purpose of providing annuities for employees on retirement and 

members may only commute a maximum of one third of their benefits by way of a lump sum.  The 

remaining two thirds must be used to purchase a compulsory annuity.  In my view the 1994 

amendment to the rules could itself be contrary to the Income Tax Act and the board would certainly 

not be competent to extend this dispensation to other pensioners, even if the other pensioners wanted it 

to do so.  This matter has not been fully investigated because no complaint to this effect has been 

lodged.  However, I have referred the matter to the Commissioner for Inland Revenue for his opinion. 

 

21.5  Even if it were possible to broaden the rule to include all pensioners there remains the problem that the 

rule was amended after the complainant had resigned and his benefits had vested.  Where revised 

benefits are granted in terms of pension fund rules there must be some cut-off point for qualification 

for the amended benefits, and it is logical that this should, generally speaking, be  the date of the 

amendment.  Circumstances that might dispose me to order the retrospective operation of the rule, 



 
 

Page 6 

such as those of maladministration I deemed present in the Meyer case (where cut-off dates unfairly 

benefited certain members over others, in the context that all members were involved in the same 

rationalisation exercise), or in a situation where a member complains about the unreasonableness of a 

rule before his/her benefit vests, and a consequent rule amendment is too late to benefit the 

complainant, are not present here.   

 

22. In all the circumstances, then, I am unable to assist the complainant. The complaint is dismissed. 

 

DATED at CAPE TOWN on              DECEMBER 1999. 

 

 

 

........................................................ 

JOHN MURPHY 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 


